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The arguments presented in LSW’s Opposition to Plaintiffs’ Motion for
Leave To File aReply to LSW’s Substitute Brief are unpersuasive and generally
without need of areply.” However, LSW accuses Plaintiffs of proffering
“falsehoods’ on two points, when in fact it is LSW that is misrepresenting the
evidence. These accusations require aresponse.

l. NOWHERE DO THE ILLUSTRATIONS STATE THAT THE
MONTHLY ADMINISTRATIVE CHARGE ISNOT GUARANTEED,
AND A REASONABLE CONSUMER WOULD READ THE
ILLUSTRATION ASDEPICTING A GUARANTEED CHARGE.

L SW asserts,

Plaintiffs are incorrect that agents' disclosures about the
non-guaranteed nature of the Reduced Monthly
Administrative Charge would “contradict” the
illustration. Mot., EX. A at 2. Infact, theillustrations do
not label the reduced Monthly Administrative Charge as
uaranteed. See, e.g., Walker Dec., Ex. A, Dkt. 230-1, at
, 22-23. To the contrary, they warn that charges “are
sug ect to change and could be either higher or lower”
and are “not guaranteed.” 1d. at 3.

L SW Opposition Memorandum at 4:7-10 (emphasis added).

L SW has misrepresented theillustrations. They do not state that charges are
not guaranteed. The cited page of the illustration contains an asterisk and footnote
denoting that projected Cash Vaue Accumulations of $778,528 at Age 65 and
$1,683,191 at Age 100 are “not guaranteed.” See Page 3 of Walker Declaration,
Exhibit A, Dkt. 230-1 (Bates No. LSW00002330). In similar instances throughout
theillustration involving nonguaranteed values, LSW included clear footnotes that
state that “Benefits and values are not guaranteed.” |d. at 15-21 & 25
(LSW00002342-48 & LSW00002350). In contrast, the reduction in the Monthly
Administrative Charge beginning in year 11 is set forth without any footnote or

LLsw s correct that it cited Yokoyama v. Midland Nat'l Life Ins. Co., 594 F.3d
1087 (9™ Cir. 2008) in its opposition brief. Plaintiffs' point, though incorrectly
stated in Plaintiffs’ submission, was that LSW had not previousy addressed the
key point from Yokoyama that the agent certification in each illustration rendered it
unnecessary to examine oral representations.
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any other indication that the reduction is not guaranteed.?

LSW’s bullet point is aso misleading in that Plaintiffs do not assert that the
[lustrations “label the reduced Monthly Administrative Charge as guaranteed.” A
price termin a contract or illustration does not need to be labeled “ guaranteed” in
order to be understood as such. The Illustration lists the Monthly Administrative
Charge for each policy year as a specific dollar amount that drops after year 10.
Plaintiffs allegation, which LSW has not contested for purposes of the class
certification motion, is that a reasonable policyholder would read the Monthly
Administrative Charges shown in the lllustration as being simply the actual
amounts they would be charged by LSW in the relevant policy years (i.e., that
these are guaranteed charges). Although the Illustration points out that certain
specified benefits and values are not guaranteed and are subject to change,
nowhere does the lllustration state or imply that the Monthly Administrative
Charge amounts shown in the Illustration might not be the amounts actually
charged (i.e., that these are not guaranteed charges).

1. MS WALKER RECEIVED NO DISCLOSURES THAT
CONTRADICTED THE ILLUSTRATION.

L SW asserts,

Plaintiffs are incorrect that “L SW has presented no
evidence that even asingle policyholder...received any
oral or written disclosure that corrected the deception in
LSW’sillustration.” Mot., Ex. A at 3. Infact, to take
just one of mar_1¥ examples, LSW presented evidence that
anamed plaintiif (Joyce Walker) received awritten
disclosure showing that she would be char%gdé multiple
fees, including afee of “Premium —5%.” Opp. 10-
11 (citing Shapiro Dec., Ex. V).

LSW Opposition Memorandum at 4:11-14. Thisisfasein three respects.

? For Provider policies, the Illustration depicts the Monthly Administrative Charge
as droggl ng by approximately 60% beginning in year 11. "See Walker Dec. EX.
(Dkt. 230-1) at 22 (L SW00002349). For Paragon policies, the Illustration depicts
the Monthly Administrative Charge as drosj%l n(g; to zero beginning in year 11.
Howlett Dec. Ex. A (Dkt. 231-1) at 18 (L SWW00001230).
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First, the document that L SW purports to quote is not a “written disclosure.”
It isaset of handwritten notes made during a conversation between Ms. Walker
and her agent. Second, LSW’ s quotation isinaccurate. The correct quoteis:
“Premium — 5% Fed Tax — Mortality (Exp); Added isthe index rate.” See Shapiro
Dec., Ex. V. Third, the only testimony about this handwritten note comes from
Ms. Walker, not her agents, and that testimony confirms that her agents never
disclosed that she would be subject to any fees over and above the “One Policy
Fee” shown in the Illustration as the Monthly Administrative Charge, a specifically
enumerated amount that she reasonably understood to include all fees she would be
required to pay. See Walker Reply Dec. (Dkt. 295) 5. LSW'’s contention that Ms.
Walker received a “written disclosure showing that she would be charged multiple
fees’ isfalse.

In sum, the Court’ s tentative ruling was entirely correct in stating,
“Defendants contend that the details of the relevant fees were in fact disclosed to
Defendant [sic] Walker, but the record belies any meaningful disclosure directed
toward the specific claims asserted here. (See generaly Ex. V.).” September 14,
2012 Tentative Ruling at 16.

Dated: October 24, 2012 KASOWITZ, BENSON, TORRES & FRIEDMAN

By: /s/ Brian P. Brosnahan
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